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INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 07 to request argument and 

must specify, in detail, what provision(s) of the tentative ruling they intend to argue and 

why. Counsel or self-represented parties requesting argument must advise all other 

affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear to argue and of the precise issues to be argued. Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the 

matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO AND AUDIO CAPABILITY) 

PROVIDED TIMELY EMAIL NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE 

ABOVE. THE CLERK OF DEPARTMENT 07 WILL NOTIFY YOU OF THE TIME OF YOUR ZOOM 

HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some appear by zoom, 

while others appear in person. CourtCall is not an option for law and motion matters due to 

voice quality issues. 

    

1. 9:00 AM CASE NUMBER:  MSC16-00839 
CASE NAME:  CERLETTI VS. YOUNG 
 *HEARING ON MOTION IN RE:  TO TAX COSTS FILED BY THOMAS CERLETTI 
*TENTATIVE RULING:* 
 
The Court has sympathy for any party that loses at trial. Sympathy however, is not a basis to deprive 
the prevailing party of their right to recover costs. The Defendant’s CCP § 998 offers were reasonable 
and made in good faith. This is also supported by the verdict of the jury. Nothing in this record 
suggests any unfairness in the use of CCP § 998 offers by Defendant or the insurer. The purpose of 
CCP § 998 offers is to encourage realistic evaluations of cases by both sides. Despite the inflammatory 
rhetoric used by Plaintiff, nothing detracts from his failure to properly evaluate a reasonable CCP 998 
offer. As a result, the motion to tax costs is denied in part and granted to the extent the cost of 
Laurence Neuman is not approved. The remaining costs are each reasonable and necessary and 
therefore recoverable. 
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2. 9:00 AM CASE NUMBER:  MSC18-01760 
CASE NAME:  GARRETT VS PONTES 
 MOTION  CONSOLIDATION+0009+ 
*TENTATIVE RULING:* 
 
Before the Court is a motion to consolidate filed by Plaintiff Matthew Horner in the capacity of 

trustee of the Carl J. Garrett and M. Ann Garrett Family Trust as successor in interest for former Carl 

Garrett (“Plaintiff”). The motion is opposed by Defendant Richard Pontes, Defendant Marian Pontes 

dba Realty World-Delta Country (“Pontes Defendants”). The opposition is joined by Defendant James 

C. Venhaus, and Defendant Colene Venhaus (“Venhaus Defendants”). 

Plaintiff moves pursuant to Code of Civil Procedure (“CCP”) § 1048(a) on the grounds that the instant 

case and case number C20-02095 “involve the exact same parties and the exact same set of facts.”  

Code of Civil Procedure § 1048(a) permits the Court to order a joint trial when matters involving a 
common question of law or fact are pending before the Court. Also to be considered is whether the 
cost and time savings of consolidation would be outweighed by confusion to the jury or prejudice to 
any party. (Todd-Stenberg v. Dalkon Shield Claimants Trust (1996) 48 Cal.App.4th 976, 979.) 

Plaintiff’s Fifth Amended Complaint in the instant matter (C18-01760, the Garrett matter) alleges 
causes of action for (1) elder abuse; (2) negligent breach of fiduciary duty; (3) fraud; (4) breach of 
contract; and (5) abuse of process. The Complaint in C20-02095 (the Venhaus matter) is brought by 
the Venhaus Defendants against the Pontes Defendants for (1) negligence and (2) breach of fiduciary 
duty. As the Court understands it, the Plaintiff in the Garrett matter is a Cross-Defendant in the 
Venhaus matter but has yet file a responsive pleading in that case. 

As a threshold issue, the motion fails to meet the requirements of Rule of Court 3.350. The Notice of 

Motion does not list all of the named parties in each case, the names of those who have appeared, 

and the names of their respective attorneys of record. Further, no Notice of Motion to consolidate 

was filed in the Venhaus matter.  

Furthermore, Plaintiff’s motion is bereft of examples of proposed efficiencies as a consequence of 
consolidation and fails to identify which issues are common to both lawsuits. Without any detail 
regarding proposed efficiency with respect to what testimony would be given and by whom, the 
Court cannot grant the motion to consolidate. Plaintiff has not demonstrated that consolidation will 
avoid unnecessary costs and delay for all parties as well as the Court.  

The motion is denied. 
 

 

 
    

3. 9:00 AM CASE NUMBER:  MSC18-01760 
CASE NAME:  GARRETT VS PONTES 
 HEARING ON SUMMARY MOTION  JUDGMENT+0009+ 
*TENTATIVE RULING:* 
 
Before the Court is a motion for summary judgment (“MSJ”) filed by Plaintiff Matthew Horner in the 

capacity of trustee of the Carl J. Garrett and M. Ann Garrett Family Trust as successor in interest for 



 

 

former Carl Garrett (“Plaintiff”). The MSJ relates to the Fifth Amended Complaint (5thAC) for (1) elder 

abuse; (2) negligent breach of fiduciary duty; (3) fraud; (4) breach of contract; and (5) abuse of 

process. The MSJ is opposed by the Defendant James C. Venhaus, and Defendant Colene Venhaus 

(“Venhaus Defendants”) and Defendant Richard Pontes, Defendant Marian Pontes dba Realty World-

Delta Country (“Pontes Defendants”) (collectively, “Defendants”). 

The Court notes the procedural objections of Defendants; specifically, the Venhaus Defendants’ 

argument that Plaintiff did not comply with the mandate of California Rule of Court (“CRC”) 3.3150(d) 

because Plaintiff’s separate statement of material facts did not separately identify “each cause of 

action, claim, issue of duty, or affirmative defense, and each supporting material fact claimed to be 

without dispute with respect to the cause of action, claim, issue of duty, or affirmative defense.” 

However, Plaintiff’s motion seeks summary judgment, not summary adjudication and need only 

comply with the format contained in CRC 3.1350(h). The Court declines to deny summary judgment 

on the basis of failure to comply with CRC 3.1350. 

The Court does, however, deny the MSJ for the following reasons. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(c) provides, in relevant part: 

The motion for summary judgment shall be granted if all the papers submitted show 

that there is no triable issue as to any material fact and that the moving party is 

entitled to a judgment as a matter of law.  

Section 437c(p)(1) provides: 

A plaintiff or cross-complainant has met his or her burden of showing that there is no 

defense to a cause of action if that party has proved each element of the cause of 

action entitling the party to judgment on the cause of action. Once the plaintiff or 

cross-complainant has met that burden, the burden shifts to the defendant or cross-

defendant to show that a triable issue of one or more material facts exists as to the 

cause of action or a defense thereto. The defendant or cross-defendant shall not rely 

upon the allegations or denials of its pleadings to show that a triable issue of material 

fact exists but, instead, shall set forth the specific facts showing that a triable issue of 

material fact exists as to the cause of action or a defense thereto. 

The party moving for summary judgment has the burden of persuasion to show there is no triable 

issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets this burden does 

the burden shift to the opposing party to make its own prima facie showing of the existence of a 

triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) 

Factual and Procedural Background 

Decedent Carl Garrett (“Garrett”) decided to sell his home at 4661 Spinnaker Way, in Discovery Bay in 

February 2017. (5thAC at ¶ 9.) To that end, Garrett met with Defendant Richard Pontes and Marian 

Pontes, doing business as Realty World Delta Country on or around February 20, 2017. (Id. at ¶ 10.) 

Garrett executed a Residential Listing Agreement with Realty World Delta Country on February 20, 



 

 

2017. (Id. at Ex. 3.) Pursuant to the Listing Agreement, Defendant Realty World Delta Country would 

list 4661 Spinnaker Way for a listing price of $675,000.00. (Id.) 

The SAC alleges that “Defendants presented several offers to [Garrett]” but that “Defendant Brokers 

advised [Garrett] to reject said offers by reason of the fact said offers were contingent upon the sale 

and close of escrow for the potential buyers’ homes, notwithstanding that both the buyers were 

imminently qualified.” (5thAC at ¶ 11.) 

On March 31, 2017, Defendant Brokers presented Garrett with an offer for $650,000 from Buyers 

James and Colene Venhaus. (5thAC at ¶¶ 12, 13.) Defendant Realty World Delta Country also 

represented Defendants James and Colene Venhaus. (Id. at ¶ 12.)  

Garrett accepted the Venhaus’ offer. (5thAC at ¶ 13.) The offer provided that the Venhauses would 

move in immediately and began paying $2,000 per month until the close of escrow. (Id.) Defendants 

further represented that the deal was backed by a $650,000 Promissory Note held by the Venhauses. 

(Id. at ¶ 15.) 

The deal was beset by delays. The scheduled close of escrow, originally set for June 15, 2017 slipped 

to October 2017. (5thAC at ¶ 16.) It was then extended to December 2017. (Id. at ¶ 22.) It was then 

extended to April 2018 with a proposed rental payment increase to $3,500 per month. (Id. at ¶ 23.) 

However, a revised version of this Addendum, executed by Garrett, provided for monthly payments 

of only $2,000. (Id. at ¶ 24.) The Venhauses stopped making this $2,000 per month payment in July 

2018. (Id. ¶ 29.)  

The complaint was originally filed on September 10, 2018 by Garrett, suing in his own name. Garrett 

identified himself of the owner of the subject property. Garrett originally sued only the Pontes 

Defendants; he did not sue the Venhauses. Thereafter he purported to substitute in Mr. Venhaus as a 

Doe defendant. The Pontes Defendants cross-complained against the Venhaus parties, and the 

Venhauses in turn cross-complained back against the Pontes Defendants. In April 2019, however, 

both of those cross-complaints were voluntarily dismissed by the respective cross-complainants, 

leaving only the original complaint by Garrett against the Pontes Defendants (and Mr. Venhaus as a 

Doe). 

In late 2018, Garrett moved for preferential trial setting on account of his own advanced age and 

failing health. The motion was unopposed, and the Court set a jury trial for April 29, 2019. Shortly 

before the scheduled trial date, however, Garrett asked for a continuance of the trial because he was 

too ill to attend. The Court granted the continuance and vacated the trial date. 

Thereafter, Garrett filed a petition in this action to compel arbitration against the Venhaus 

Defendants, on the strength of an arbitration provision in the sales contract between Garrett and the 

Venhauses. That petition was taken off calendar at Garrett’s request, without elaboration but 

presumably on the basis that the Venhauses had agreed to proceed to arbitration. The Court was 

thereafter advised that the bilateral dispute between Garrett and the Venhauses had in fact gone to 

arbitration and been resolved there, though the Court was never apprised of the substance of that 

resolution. 

Garrett passed away in January 2020. About two months later, three motions were filed: (1) a motion 



 

 

by James Horner, as trustee of Garrett’s family trust, to substitute himself for the now-deceased 

Garrett as plaintiff in the action; (2) a motion for leave to file the SAC (the “first amended complaint” 

apparently being the Doe amendment to the original complaint adding Mr. Venhaus); and (3) Plaintiff 

Horner’s motion for trial preference under Code of Civil Procedure § 36. 

The Court granted the motion to substitute Matthew Horner as Plaintiff for deceased Plaintiff Carl 

Garrett as well as the motion for leave to file the Second Amended Complaint, subject to several 

reservations. The Court denied the motion for preferential trial setting. There was some delay 

between the hearings on these motions and when the orders were actually filed with the Court. In 

the interim, it appears that Defendants attempted to file answers to the SAC. Once the SAC was 

actually on file, however, Defendants elected to file demurrers.  

Several demurrers followed until the operative 5thAC was filed on September 21, 2021. The Pontes 

Defendants answered on October 22, 2021 and the Venhaus Defendants answered on January 5, 

2022. Plaintiff filed the instant MSJ on February 15, 2022. 

Analysis 

Plaintiff has failed to meet his burden under § 437c. “A motion for summary judgment or summary 

adjudication will be defective if the moving party fails to (1) accurately identify the facts that are 

material to the legal theory upon which the motion is based; (2) actually include those material facts 

in the separate statement; and (3) reference evidence establishing, either directly or by inference, 

each material fact the moving party claims is undisputed.” (Pierson v. Helmerich & Payne Internat. 

Drilling Co. (2016) 4 Cal.App.5th 608, 617.) 

Pierson states a summary judgment motion will be “defective” if, among other things, the moving 

party “fails to … accurately identify the facts that are material to the legal theory upon which the 

motion is based.” (Pierson, supra, 4 Cal.App.5th at p. 617, italics added.) 

Plaintiff’s moving papers are without citation to any authority and his compendium of evidence 

consists of twenty-four exhibits, only ten of which are referenced in his separate statement of 

material facts. The memorandum of points and authorities is not tethered to specific causes of action 

alleged in the 5thAC; instead, the motion argues “liability” and “damages” generally. In the absence 

of legal authority, the legal theory upon which the motion is based is unclear. 

For example, Plaintiff’s first undisputed material fact is that Defendant Brokers failed to comply with 

California law requiring the completion of a Transfer Disclosure Statement. Plaintiff cites to testimony 

from Marian Pontes where she testifies that she conducted a visual inspection of the property and did 

not report her findings in the transfer disclosure statement form. She further testifies that she did not 

ask Mr. Garrett to fill out a transfer disclosure statement in the transaction, even though this 

obligation cannot be waived under the law. (Marian Pontes Decl. at 15:14-16:8; 17:7-18:4.) This 

testimony is not tied to any elements of any of Plaintiff’s causes of action. How this testimony 

supports Plaintiff’s claims for (1) elder abuse; (2) negligent breach of fiduciary duty; (3) fraud; (4) 

breach of contract; and (5) abuse of process is left to the Court’s imagination. Plaintiff does not 

connect his evidence to “the legal theory upon which the motion is based.” (Pierson, supra, 4 

Cal.App.5th at 617.) This is true with respect to all of Plaintiff’s claims. 



 

 

Plaintiff’s MSJ is fatally defective. The Court denies the motion. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of the 
MSJ. (See CCP § 437c(q).) Here, there were none. 

However, the Court notes that the grounds for objections identified in the Pontes Defendants’ 

Objections appear to reference another case, as they include reference to “Owens,” “FEHA,” and 

“front desk duties”—none of which are at issue here. Furthermore, each and every objection appears 

to be identical; as a consequence, not every objection has a rational connection to the evidence 

objected to. For example, every single hearsay objection states “the deposition testimony supporting 

this AUMF consists of a statement that was made other than by a witness while testifying at the 

hearing and that is offered to prove the truth of the matter stated” even when the objected to 

evidence is not deposition testimony or is deposition testimony of a party. 

The Court also notes that the Venhaus Defendants’ Separate Statement which includes evidentiary 
objections appears to be missing a page as it begins on page two with UMF 5. 
 

 

 
    

4. 9:00 AM CASE NUMBER:  MSC19-01455 
CASE NAME:  GOODBAR VS. KRAFT LEASING 
 HEARING IN RE:  MTN TO CONSOLIDATE+DEFTS ASCHWANDEN,WATSON TRUCKING & KRAFT+ 
*TENTATIVE RULING:* 
 
Before the Court is a motion to consolidate filed by Defendants Dirk Aschwanden, Watson Brothers 
Trucking, and Kraft Leasing, LLC (collectively, “Defendants”). The motion to consolidate relates to case 
no. MSC19-01455 (previously consolidated with MSC18-01577) and case no. MC20-00660. 

Defendants bring this motion pursuant to Code of Civil Procedure § 1048(a) on the grounds that the 
cases involve common questions of law or fact as all three of the lawsuits “arise out of the same 
motor vehicle collision” and “involve the same liability and related damages issues and will have the 
same evidence and witnesses.”  

Plaintiffs in MSC19-01455 Jessica Goodbar and Jeremy Kemp, request the Court deny the motion 
“unless and only if the parties in the Adebote case [MSC20-00660] are ready to proceed with trial in 
Department 21 on June 27, 2022.”  

Brief Timeline: 

MSC18-01577 was consolidated with MSC19-01455 (hereinafter “MSC19-01455”) in March 2020. The 
complaint in MSC20-00660 was thereafter filed on April 4, 2020. At the May 18, 2020 Case 
Management Conference (“CMC”) in MSC19-01455 counsel stated there may be another related case 
that will likely need to be consolidated. Thereafter at the September 18, 2020 CMC, the parties noted 
there was a related case. Defendant Kraft stated that it had not been served with the new, related 
case. The Court indicated that the parties should seek out the possibly related case and prepare a 
stipulation or motion to consolidate. At the August 26, 2021 CMC the Court set trial in MSC19-01455 
for March 21, 2022. On February 18, 2022, the Court continued the trial date to June 27, 2022. 

Defendants answer was filed in MSC20-00660 on November 16, 2021. A notice of related case was 



 

 

filed on January 27, 2022 and Defendants filed the instant motion to consolidate MSC20-00660 with 
MSC19-01455 on February 16, 2022.  

Analysis 

Code of Civil Procedure § 1048 provides, "When actions involving a common question or law or fact 
are pending before the court, it may order a joint hearing or trial of any or all of the matters in issue 
in the actions; it may order all the actions consolidated and it may make such orders concerning 
proceedings therein as may tend to avoid unnecessary costs or delay." (Code Civ. Proc. § 1048(a).) 

The decision to consolidate is left to the sound discretion of the trial court based on its assessment of 
various factors, including whether there are common issues of fact or law, and even if there are, 
whether other factors, such as potential prejudice to one or more parties, delay, confusion or other 
considerations do not warrant consolidation. (Todd Steinberg v. Dalkon Shield Claimants Trust (1996) 
48 Cal.App.4th 976, 978-979 ["Code of Civil Procedure section 1048 grants discretion to the trial 
courts to consolidate actions involving common questions of law or fact. The trial court's decision will 
not be disturbed on appeal absent a clear showing of abuse of discretion."]) 

Here, each matter relates to an auto accident that occurred on May 21, 2018 on westbound State 
Route 4, east of Hillcrest Ave. in the City of Antioch, California. Defendants are named in each of the 
matters. None of the parties maintain that the matters should not be consolidated for substantive 
reasons. Plaintiffs Jessica Goodbar and Jeremy Kemp request the Court to deny the motion “unless 
and only if the parties in the Adebote case are ready to proceed with trial in Department 21 on June 
27, 2022.”  

As the Court finds that there are common issues of fact and law, and that consolidating the matters 
will enhance the Court’s efficiency and avoid the substantial danger of inconsistent adjudications, the 
cases should be consolidated for all purposes, including trial. Defendants’ motion is conditionally 
granted if moving party agrees it is ready and can move forward with trial which is scheduled for June 
27, 2022. If the moving party is not ready to proceed as scheduled  the motion may be denied. 
 

 

 
    

5. 9:00 AM CASE NUMBER:  MSC20-00660 
CASE NAME:  ADEBOTE VS WITTLER, ET AL. 
 MOTION  CONSOLIDATION OF CASES+0003-0004+ 
*TENTATIVE RULING:* 
 
See ruling in #4 above. 
 

 

 
    

6. 9:00 AM CASE NUMBER:  MSC21-00939 
CASE NAME:  BURLEIGH VS NATIONAL UNIVERSITY 
 MOTION  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT+0001+ 
*TENTATIVE RULING:* 
 
Unopposed motion granted. Counsel are to inform the court by 4 p.m. today of a convenient date for 
the final approval hearing.  

 

 



 

 

 
    

7. 9:00 AM CASE NUMBER:  MSC21-01059 
CASE NAME:  GILMORE VS MURRAY 
 MOTION  DISSOLVE, OR IN ALT, MODIFY PRELIMINARY INJUNCTION+0005-0006+ 
*TENTATIVE RULING:* 
 
Hearing continued by the Court to May 13, 2022 at 9:00 am in this Department. 
 

 

 
    

8. 9:00 AM CASE NUMBER:  MSC21-01059 
CASE NAME:  GILMORE VS MURRAY 
 MOTION  SEAL DEC OF JAMES SMITH ISO MTN TO DISSOLVE+0002-0003+ 
*TENTATIVE RULING:* 
 
Hearing continued by the Court to May 13, 2022 at 9:00 am in this Department. 
 

 

 

 
    

9. 9:00 AM CASE NUMBER:  MSC21-01059 
CASE NAME:  GILMORE VS MURRAY 
 MOTION  SEAL DEC OF JAMES SMITH+0002-0003+ 
*TENTATIVE RULING:* 
 
Hearing continued by the Court to May 13, 2022 at 9:00 am in this Department. 
 

 

 
    

10. 9:00 AM CASE NUMBER:  MSC22-00170 
CASE NAME:  YEH VS. MERCEDES-BENZ USA 
 *HEARING ON MOTION IN RE:  TO COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
Continued to July 8th at request of movant. 
 

 

 
    

11. 9:00 AM CASE NUMBER:  MSN21-1410 
CASE NAME:  GILMORE VS. BOOKFACTORY 
 *HEARING ON MOTION IN RE:  FOR NEW TRIAL CCP 657 
*TENTATIVE RULING:* 
 
Hearing continued by the Court to May 13, 2022 at 9:00 am in this Department. 
 

 

 



 

 

 
    

12.   9:00 AM CASE NUMBER:  MSN21-2138 
CASE NAME:   THE MATTER OF JONATHAN DEL RIO 
  HEARING ON:   
*TENTATIVE RULING:* 
 
Unopposed motion granted. 
 

 

 
    

13.   9:00 AM CASE NUMBER:  MSN21-2139 
CASE NAME:   THE MATTER OF ESTHEFANY DEL RIO 
  HEARING ON:   
*TENTATIVE RULING:* 
 
Unopposed motion granted. 
 

 

 
    

14.   9:00 AM CASE NUMBER:  MSN21-2140 
CASE NAME:   THE MATTER OF JANETTE DEL RIO 
  HEARING ON:   
*TENTATIVE RULING:* 
 
Unopposed motion granted. 
 

 

 
    

15. 9:00 AM CASE NUMBER:  MSN22-0332 
CASE NAME:  IN RE: R.F. 
 HEARING ON PETITION IN RE:  APPROVAL OF TRANSFER OF STRUCTURED SETTLEMENT+0001+ 
*TENTATIVE RULING:* 
 
Unopposed motion granted. 
 

 

 


